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PIPE’S PRE-FILED QUESTIONS TO
THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

NOW COMES ClaireA. Manning,attorneyfortheProfessionalsofIllinois for thePro-

tectionoftheEnvironment(“PIPE”), andinquiresoftheIllinois EnvironmentalProtection

Agencythefollowing:

1. Pleaseproduceall documentsrelieduponin justificationofthe developmentofthereim-

bursementratessetforth in theseproposedrules. Pleaseprovideall standardratesheets

thathavebeenutilized by Agencyreviewersin the last threeyearsin reviewingthe“rea-

sonableness”ofbudgets,plansandreimbursementclaimssoughtpursuantto the

Agency’sLUST program. Pleaseprovidea foundationfor all suchdocuments,anexpla-

nationof all suchdocuments,thebasisfor thecreationofsuchdocuments,thebasisof re-

lianceuponsuchdocumentsfor adeterminationof“reasonableness”ofrates. (This ques-

tion is not seekingtheproductionof anydocumentsalreadyput into therecordby the

Agencybut ratherseeksanyand all documentsthat mayexist, andhavebeenutilized,but

that havenot yetbeenmadeapartof therecord.)
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2. Pleaseproduceany andall publisheddocuments,includingdateof publication,contain-

ing standardindustryratestypicalofthosesoughtfor reimbursementofLUST sites,

which theAgencyrelied upon in creatingthis rule. If no suchpublisheddocumentswere

relied upon,pleasestatesuch.

3. Pleaseprovidea simple,writtenexplanation,utilizing aflow chartif readily available,of

theAgency’sLUST reimbursementprocess.

4. Pleaseprovideawrittenexplanationof thevariousdecisionpointsandtimeframescon-

tainedwithin thisprocess.

5. Pleaseprovideexamplesofthevarioustypesof communicationtheAgencyroutinely

sendsan entity whenit modifiesordisapprovesan entity’s requestedbudget,planorre-

imbursementrequest.Pleaseexplainhowthis communicationis similarordissimilarto a

permit denialletter. PleasecomparetheLUST reimbursementprocessto thepermitre-

view process.

6. DoestheAgencyeverdenyreimbursementfor items that it hasat anearlierpoint (in a

budgetfor example)approved?If so, for whatreasons?

7. When doestheAgencyrequirethecertificationof a licensedprofessionalengineerorge-

ologist? Whatsignificance,if any,doestheAgencyattributeto suchcertifications?

8. Pleaseprovidecopiesofall formsand standardizeddocumentsutilizedby theAgencyin

its LUST program.

9. Pleaseprovidecopiesofall memosordirectivesthat explainordirect LUST unit staff in

how to performthevarioustypesof reviewsthatareperformed.

10. I-low manyemployeesarepaid from theLUST fund? Whatare theirvariousjob titles’?

Jobduties?Responsibilities?Qualifications?
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ii. Pleaseprovideany and all statisticsandperformancemeasuresthat theAgencymaintains

ordid maintain relatedto theLUST program,includingany statistics,goalsandobjec-

tives that mayhavebeenpreparedfor usein theAgency’sstrategicplanningandper-

formancereviewprocess.

12. DoestheAgencytrack,for example,thenumberof remediationssuccessfullyaccom-

plishedon aperiodicbasis?Doesit trackthenumberofrequeststhat areapproved,as

comparedto thosemodifiedor denied,on aperiodicbasis?If so, pleaseprovideall such

statisticalmeasures.

13. In 734.810 UST RemovalorAbandonmentCosts,how wereratesdevelopedfor thethree

categoriesofUSTsto be removedor abandonedandwhatspecifictasks/workwerein-

cludedin eachcategory?

14. In 734.815 (a) FreeProductor GroundwaterRemovalandDisposal,how weretherates

of $.68/gallonor $200(whicheveris greater)developedandwhatspecifictasks/work

wereincludedin eachcategory?

15. In Section734.820(a) Drilling, Well Installation,andWell Abandonment,how werethe

ratesof“greaterof$23.00/footor$1,500” derivedfor hollow-stemaugersoil sampling

and“greaterof$18.00/footor $1,200”derivedfor direct-pushsoil samplingandwhat

specific tasks/workwere includedin eachrate?

16. In Section734.820(b) Drilling, Well Installation, andWell Abandonment,how wasthe

rateof$16.50/footofwell lengthderivedfor hollow-stemaugerwell completionand

$12.50/footofwell derivedfor direct-pushwell completionandwhat specifictasks/work

were includedin eachrate?
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17. In Section734.820(c) Drilling, Well Installation,andWell Abandonment,how wasthe

rateof$10.50/footofwell for well abandonmentdevelopedandwhatspecifictasks/work

wereincluded?

18. In Section734.825(a) Soil RemovalandDisposal,howwastherateof $57/cubicyard

for excavation,transportation,anddisposalofsoil ofdevelopedand what specific

tasks/workwereincluded?

19. In Section734.825(b) Soil RemovalandDisposal,howwasthe rateof $20/cubicyard

forbackfill developedandwhat specifictasks/workwereincluded?

20. In Section734.825(c) Soil RemovalandDisposal,howwastherateof $6.50/cubicyard

ofoverburdenremovalandbackfill developedandwhat specific tasks/workwerein-

cluded?

21. In Section734.830Drum Disposal,howwerethedisposalratesof$250/drumof solid

waste,$150/drumofliquid wasteor $500(whicheveris greater)developedandwhatspe-

cific tasks/workareincluded?

22. In Section734.835SampleHandlingandAnalysis,how wastherateof$10.00for “En-

Coresampler,purge-and-trapsampler,or equivalentdevice”determined?How wasthe

shippingrateof$50/calendardaydetermined?

23. In Section734.840(a) ReplacementofConcrete,Asphalt,or Paving,how weretherates

of “$1.51/footfor 2 inchesof asphaltor paving,$1.70/footfor 3 inchesof asphaltorpav-

ing, or $2.18/footfor4 inchesofconcrete,asphaltor paving”developedandwhat

tasks/workareincluded?

24. In Section734.840(a)Replacementof Concrete,Asphalt,or Paving;Destructionor

DismantlingandReassemblyof AboveGradeStructures,how wastherateof$10,000
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per site for thedestructionor dismantlingand reassemblyofabovegradestructuresde-

terminedandwhat tasks/workwere included?

25. In Section734.845(a)(1) ProfessionalConsultingServices,how wastherateof $960for

paymentofcostsassociatedwith thepreparationfor theabandonmentofUSTsdeveloped

andwhattasks/workwereincluded?

26. In Section734.845(a)(2), (a)(5), (b)(3), (b)(5) ProfessionalConsultingServices,how

wasthe$500perhalf dayratefor professionaloversightdevelopedandwhat tasks/work

wereincluded?Wasovertimepay fornon-exemptemployeesperDepartmentof Labor

for hoursgreaterthan8 perday factoredinto thehalfdayrate?

27. In Section734.845(a)(2) (A) ProfessionalConsultingServices,howwas it determined

thatonehalfdaywouldbe sufficient for professionaloversightduring tankpull activi-

ties?

28. In Section734.845(a)(2) (B) ProfessionalConsultingServices,how wasit determined

thatonehalfdaywouldbe sufficient for professionaloversightdrilling offour soil bor-

ings?

29. In Section734.845.(a)(2) (A) ProfessionalConsultingServices,howwas it determined

thatonehalfdaywouldbesufficient for professionaloversightduringline releaserepair

activities?

30. In Section734.845(a)(3) ProfessionalConsultingServices,how wastherateof $4,800

for thepreparationandsubmittalofa20-daycertificationand 45-dayreportdetermined

andwhattasks/workwere included?

3 1. In Section734.845(a)(5) ProfessionalConsultingServices,howwas it determinedthat

onehalfday would be sufficient for professionaloversightduring tankpull activities’?
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32. In Section734.845(a)(6) ProfessionalConsultingServices,how wastherateof$1,600

for thepreparationand submittaloffreeproductremovalreportsdeterminedandwhat

tasks/workwereincluded?

33. In Section734.845(a)(7) ProfessionalConsultingServices,how wasthe rateof$500for

thepreparationand submittalofreportspursuantto Section734.2lO(h)(3)determined

andwhattasks/workwereincluded?

34. In Section734.845(b)(1) ProfessionalConsultingServices,howwastherateof$3,200

for thepreparationofStage1 site investigation,preparation,field work andfield over-

sightdeterminedandwhat tasks/workwereincluded?

35. In Section734.845(b)(2) ProfessionalConsultingServices,how wastherateof$3,200

for thepreparationof a Stage2 Site InvestigationPlandeterminedandwhattasks/work

wereincluded?

36. In Section734.845(b)(3) ProfessionalConsultingServices,how wasit determinedthat

onehalfdaywouldbesufficient for eachmonitoringwell installedandwhat tasks/work

wereincludedin thedetermination?Wasovertimepay for non-exemptemployeesper

DepartmentofLabor for hoursgreaterthan 8 perday factoredinto thehalfdayrate?

37. In Section734.845(b)(4) ProfessionalConsultingServices,howwas therateof$3,200

for thepreparationofaStage3 Site InvestigationWork Plandeterminedandwhat

tasks/workwereincluded?

38. In Section734.845(b)(1) ProfessionalConsultingServices,how wastherateof $1,600

for thepreparationof a Site InvestigationCompletionReportdeterminedandwhat

tasks/workwereincluded?

6
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39. In Section734.845(c)(l) ProfessionalConsultingServices,howwastherateof$5,120

for thepreparationof aCorrectiveAction Plandeterminedand whattasks/workwerein-

cluded?

40. In Section734.845(c)(3) ProfessionalConsultingServices,howwas therateof $800for

thepreparationofremediationobjectivesotherthanTier I determinedandwhat

tasks/workwereincluded?

41. In Section734.845(c)(4) ProfessionalConsultingServices,howwas therateof $800for

thepreparationofEnvironmentalLandUseControlsandHighwayAuthorityAgreements

determinedandwhat tasks/workwereincluded?

42. In Section734.845(c)(5) ProfessionalConsultingServices,howwas therateof$5,120

for thepreparationof aCorrectiveAction CompletionReportdeterminedandwhat

tasks/workwereincluded?

43. In Section734.825 (a)(1) and(b)(1) Soil RemovalandDisposal,howwastheswell factor

of5%determined?Why wastherule ofthumbthatcalls for a 15 to 20%expansionof

swell factordependingon soil typenotutilized?

44. Who attheAgencyparticipatedin thedevelopmentofSubpartH?

45. To what extent, if any,do thepersonneltitles andratesfoundin Section734.AppendixE

compareto thepersonneltitles, rates,qualificationsandbackgroundsofAgencyreview-

~ers?OfProjectManagers?

46. At what specific point in time did theAgency’smaximumallowablereimbursement

amountsbecomeparallelwith theproposedregulations?

47. HastheAgencycalculated,anddoestheAgencyhaveany documentationregardingthe

calculations,ofanyexpecteddecreasein reimbursementthat will result from thepro-
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posedregulations?If so,pleaseprovide all relevantinformationrelatedto suchcalcula-

tions.

48. Is therean expectedannualcostsavingsto theLUST Fund thatwill resultfrom thepro-

posedregulations?Pleaseexplain.

49. HastheAgencyeverevaluatedthe costsassociatedwith theactualremediationofsitesas

comparedwith thecostsofadministeringtheprogramreviewingsuchcosts?

50. WhatinformationdoestheAgencyhaveregardingthenumberof sitessuccessfully

remediatedin the last five years— onayearlybasis?Pleaseprovide.Whathavebeenthe

annualexpendituresfrom theFunddirectly relatedto thoseremediations?

51. WhatinformationdoestheAgencyhaveconcerningtheestimatednumberofLUST sites

in Illinois that still needto beremediated?Pleaseprovide.

52. Undertheproposedregulations,doestheAgencyanticipatereimbursinga higheror

lower percentageofthecoston asingleprojectascomparedto thereimbursementunder

historicalLUST Fundreimbursementguidelines?

53. Whatspecificprojectsandincidentnumberswereusedto developtherateschedulesin

SubpartH andwhat contaminantswere present?Pleasegive anyandall sitespecificin-

formationregardingsuchprojects.Explain thebasisuponwhich theAgencychoseto

usethoseprojects.

54. Undertheproposedrules, doestheAgencyanticipatereimbursingmore/lessthanthe

maximumallowableamountsandon whatcircumstances?

55. Why hasthe Agencyproposedthat thecostsassociatedwith amendedplans/budgets/etc.,

arenot consideredreimbursable?

8
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56. In regardto thetasksand/orgroupoftasksproposedin SubpartI-I to be reimbursedon a

unit ratebasis(S/ft, $/yd, S/report,V2 day amount,etc.),is it theAgency’sexpectation

that mostwill view theratesasflat ratesand consistentlychargethoseratesfor theper-

formanceof theassociatedtaskorgroupoftasks.

57. Brian Bauerstatedin his testimony(page2): “Since 1989the Agencyhasreviewed

18,300applicationsfor paymentandpaidmorethan$565,000,000.00from the UST

Fund.” “. . .reviewedover 12,800budgets...”and“Basedon this collectiveexperience,

theAgencybelievesthat the following proposedmaximumcostsarereasonableandfair.”

andthatthe“amountofdatausedto calculatetheproposedmaximumpaymentamounts

mayappearsmall, howevertheseaveragesareconsistentwith theAgency’shistorical

dataandtheratestheAgencyis presentlyapprovingin budgetsand applicationsforpay-

ment.” [734.810]

a) Doesthis meantheAgencyhasalreadyimplementedtheproposedrates?

b) Doesthemodel theAgencyis usingmatchthedatabecausetheruleshavealready
beenimplemented?

c) If theproposedratesequalwhat is beingapprovedin budgetsandapplicationsfor
payment,is this notbecausethedatais beingforcedto match? In otherwords,if
Owners/Operatorscannow, andsince2001,only getcertainratesandamounts
approvedin budgetsandthusapplicationsforpayment,did theAgencynot en-
forcetheseratesso thatthedatausedfor analysismatchtheproposedrates?

58. SubpartH, Section734.810. This areais addressedon page2 ofMr. Bauer’stestimony.

Do theproposedratesincludethecostsfor slurry?

59. Accordingto Mr. Bauer’s testimony(page2), twenty(20) LUST siteswereevaluatedand

nine(9) wereusedfor tankremovalorabandonment.

a) How manyprojectswerein EarlyAction altogetherat thetime of this analysis’?

9
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b) Why were twenty (20) sites selected? Why were the nine (9) selectedfrom the
twenty(20)sites?

c) How many of the nine (9) sites were UST removal and how many were UST
abandonment’?

d) WhatwerethenumbersandsizesoftheU5Tsin thenine(9) sitesselected?

e) Wherewerethesites locatedfrom thecontractororconsultant?

f) Weredifferent regionsfrom thestateselected?

d) Weredifferent contractorsselected?

e) How do weknow this is representativeofall removalsites?

f) Mr. Bauerrefers to “conversationswith UST removal contractors...” How many
were selectedandwhatpercentageof the total populationof tank contractorsdoing
work in Illinois do theyrepresent?Weretheyfrom oneregion? How manyyearsof
experience?

60. Mr. Baueron page4 statesthat rates include“all costsfor mobilizing and demobiliz-

ing. . .to andfrom thesite”, labor,decontamination,drilling, etc.

a) How far werethesitesfrom thecontractor?

b) Wereanyof thesesites locatedin remoteregionsof thestate?Wereanyofthese
remotesitesincludedin thedataset?

c) Were availableresourcesreferenceguidessuchas“Means Guide for Environmental
Work” utilized in compilingcostsperfoot andwell materialrates?

d) Doesthe IEPA definetravel costsdifferently from mobilizing and demobilizing? If
so,how?

61. Mr. Bauerstatedonpage5 ofhis testimonythat forty-nine(49) LUST siteswere usedto

calculatean average$/ft. Also, on page6 he statedthat nine (9) LUST siteswere used

for calculatingthe daily rateof direct push. On page8 he said the Agency looked at

thirty seven(37) LUST sites for monitoring well materials.

a) Wasdatatakenfrom different regionsofthestate?
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b) Weredifferentdrilling contractorsusedin thedataset?

c) Weretheredifferentdistancesto sitestakeninto consideration?

d) Werevariousscopesofworkoverarangeoftime utilized?

e) Why were forty-nine (49) LUST sites usedto calculatean averageS/ft andnine
(9) LUST sitesusedfor calculatingthedaily rateofdirectpush?.

62. Onpage6 and7 ofMr. Bauer’stestimonyhestatedtheAgencyuseddata“basedon con-

versationswith consultants.” What consultantswerepresentandwere other consultants

besidethosein theCECI contacted?

63. As it pertainsto Section734.820Drilling, Well InstallationandWell Abandonment,Mr.

Bauerstatedthe AgencyevaluatedsevenLUST sitesandextrapolatedthedatafor 2-inch

monitoringwells.

a) How canyouextrapolate2-inchwells to largerwells?

b) HastheAgencybeeninvolved in installing largerwells?

c) Why wasdatanot collectedfor largerwells?

64. On page11 ofMr. Bauer’s testimonyhe stated,“The averagecostto abandona groundwa-

ter-monitoringwell is about$150.00.”

a) Whatis this basedon?

b) What is thedistanceto the wells from the contractoror consultantperformingthe

abandonment?
c) How manywellsandhow deeparethewells usedin thedataset?

65. On page12, Mr. Bauerindicated“the Agency, basedon conversationwith the .. CECI

determinedthat field work wouldbebestbilled at a half-dayrate. Thehalf-dayrate is 5

hours...”

a) According to who?

II
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b) 1-low far arethesites,which wereevaluated,from theconsultant?

c) Why wastheCECIconsultedandnot otherconsultants?

d) Do thesecostsincludetravel costs(mileage,personneltime andvehicleusage).

e) Did theconsultantsindicateany costsfor this shouldbe billed separatelyor on a
time andmaterialsbasis?If so,what werethosecosts?

66. On page13 ofMr. Bauer’s testimonystated“basedon conversationswith UST removal

contractorsit appearsthat consultantsarenot alwayspresentwhentheUSTs areactually

removed.”

a) Whichcontractorsdid theAgencyconsult?

b) Werethesecontractorsreferringto UST removalsperformedbeforeor afterthe
reportingofareleaseto IEMA?

c) Whataboutcontractorsthat do workwith aconsultant?

67. On page14 of Mr. Bauer’s testimonythat soil excavationrateswerebasedon reference

to the2003NationalConstructionCostEstimator(page13).

a) Weretheratesbasedon differentsitesand regions?

b) Wereconsiderationsgivento sitespecificsitedimensionsandrestrictions?

c) What consideration,if any,wasgiven to distanceto landfill orbackfill source?

d) Weresiteswithin metropolitan,urbanor ruralremoteareasconsidered?

e) Even usingan infinite numberof trucks, progresscanbe hindereddue to sitere-
strictions. How do the revisions proposed by the Agency prevent the
Owner/Operatorsof small stations/sitesin a remoteareaand addressingsmall
volumesofcontaminatedsoil/backfill from beingdisadvantaged?

f) Why was a ConstructionCost Estimating book utilized insteadof an environ-
mentalremediationbasedbooksuchasR.S. Means?

68. On page 14 of Mr. Bauer’s testimony,he stated,“basedon conversationswith former

membersoutheAgency’sdrill rig team...”in regardto drilling costs.
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a) Why weredrilling contractorsnot consulted?[734.845]

b) The half-day rate is to allow for travel, samplecollection, logging, mapping,
screening,etc. Whataboutdistanceto thesiteanddocumentation?

69. Referringto page15, undertheProfessionalConsultingServicesFreeProductRemoval,

“The numberofhalf-daysshallbe determinedby theAgencyon a site-specificbasis.”.

a) How will theAgencymakethis determination?

b) How manyfree productremovalprojectshasthe Agencybeendirectly involved
in?

70. Also on page15, Mr. Bauer stated,“the one half-dayper samplingevent allows for 1

hourfor eachmonitoringwell ... and oneadditionalhourfor of field time that shouldac-

countfor traveltime andlorany otherincidentaltime that is needed.” [734.845]

a) How wasthis determined?

b) Whatdatarelativeto travel,packingsamples,shipping,doôumentation,mapping,
etc.wasevaluated?

c) What considerationwas given to wells locatedin a remote regionandlor wells
deeperthantheaverage?

e) Whatif the site is overone-halfhourtravel time away from the consultant’sof-
fice?

71. Accordingto Mr. Baueronpage16 ofhis testimony,themaximumhourly ratesarebased

on averagesthe Agency hasseen. The averagehourly ratesdo not allow for different

levelsof engineer,geologist,scientist,andtechnicianinvolvement. DoestheAgencyas-

sumeaonesize fits all rate?

72. On page3 of Mr. Chappel’stestimonyhe indicateda maximum rateof $57 per yard is

reasonablefor Excavation,TransportationandDisposal. [732.800]

a) Whatconsiderationwasgivento Owners/Operatorslocatedin remoteareasofthe
state’? Whatconsiderationwasgiven to Owners/Operatorslocatedin theChicago
areawho havehigherlandfill ratesand longertruckingtimesdueto traffic?
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b) Was this an averageof variousregions,variousscopesof work, distanceto land-

fill andbackfill sources,etc?

73. Mr. Chappelstatedon page4 of his testimonythat...“Also, the conversionfactor for

convertingtons to cubic yardhasbeenspecified.” The conversionfactor is 1.5 tonsper

cubicyard (732.825).

a) Wheredid thisnumbercomefrom?

b) Weresoils or engineeringbooksreferenced?

c) Is this basedon state-widebulk densitysamples?

74. Onpage5 of his testimony,Mr. Chappelexplainedthatthegeotechnicalcostfor porosity

and soil classificationarebasedon historicalresultsfrom previousbudgetsand billing

packages.

a) How manysiteswerein thedataset?

b) Weredifferentpartsofthe stateutilized?

75. Mr. Chappelofferedthat the Agencydevelopedan overall averageratefor professional

servicesof$81.25/houron page6 ofhis testimony. [732.845]

a) Is it astraight line average?

b) Why wasit not aweightedaverage?

c) Is Mr. Chappelimplying that it is theAgency’sbeliefthat all personnelclassifica-
tionscontributeequallyto theperformanceof all requiredtasks?

76. On page6 of his testimony,Mr. Chappelstatedthat nineteen(19) reimbursementre-

quests were used to calculatean average rate for consultant servicesof $68/hour.

[732.845]

a) Weretherequestsfrom different regionsofthestate?

b) Wasthedatasetacrossall consultants?
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c) Weredifferent scopesof work takeninto consideration’?

77. According to Mr. Chappel (page 7) the half-day rate is to allow for project plan-

ning/oversight,travel, per diem, mileage,transportation,lodging, equipment,aswell as

plans, reports,applicationsfor paymentand documentation. Thereis no provision for

additionalsubmittals.

a) Why wasdatanot collectedon actualconsultantinformation?

b) Why wereassumptionsmade?

c) Who madetheassumptionsandwhatwerethecriteria?

d) Is this to beastatewide average?

e) Why is thereno provisionfor scopesofworkor complexity?

78. Accordingto theAgency,aproposedalternativetechnologycannotexceedcostsfor con-

ventionaltechnologyor otheravailablealternativetechnologies.Mr. Chappelexplained

that “All plansandbudgetswill be reviewedfor reasonableness.”

a) Whatcriteriawill beused?

b) In the eventa costanalysisindicatesremediationby conventionalmeanswill ex-

ceed$77/yd,will comparisonbemadeto theconventionalcostsfor thatsite?

c) In the eventa costanalysisindicatesa typically moreaffordablealternativetech-
nology is not feasibledue to siterestrictions,is it theAgency’s intensionto limit
the Owner’s/Operator’sreimbursementof the moreexpensive,but feasible,tech-
nology?

79. What is the IEPA’s experiencein authoringreports (Site InvestigationCompletionRe-

port, Site ClassificationCompletionReport, CorrectiveAction CompletionReport, 45

Day Report, etc.), plans (Site InvestigationWork Plan, Site ClassificationWork Plan,

CorrectiveAction Plan, etc.)andbudgets(SIWP,SCWP,CAP, etc.)’?
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80. What Agencyexperienceis therein regardto completingTACO calculations?Calcula-

tions using thevariousformulasin 35 IAC 734?

81. What LEPA experiencewas utilized in regardto consideringthe amount of time and

money to draft a Highway Authority Agreement? EnvironmentalLand Use Control?

Off-site AccessAgreements,locating offsite owner’s information, and getting these

agreementssigned?

82. What Agency experienceis therein regardto installing monitoring wells, soil sample

drilling, soil screeningand samplecollection, groundwatersampling, well development

andpurging,andothersiteinvestigationactivities?

83. WhatAgencyexperienceis therein regardto performingcorrectiveaction?

84. A questionwasaskedduring theMarch 15 ]IPCB hearingabouthow the Agencywill re-

motelymonitor sites. DoestheAgency expectthe Owner/Operatorto payfor a remote

stationto beplacedin anAgencyoffice or location?

85. The Agencystatedthat no permits would be allowedprimarily becauseof the incident

with the escalatedNPDES permit rates. Has theAgencyconsideredallowing an exemp-

tion for LUST siteswith theBureauofWater? Why hastheAgencyseenfit to disadvan-

tageOwner/Operatorsin regardto OSFMremovalpermits, IDOT oversizeloadpermits,

IEPA BureauofAir permits,andotherpermitsto investigateorremediatea site?

86. Mr. Oakleystatedon page23 of the hearingtranscriptsthat ownersandoperatorswere

consultedin regardto proposedrecommendations.Whichownersand operators?Were

theseacross-sectionacrossthestate’?

87. Mr. Batterstatedon page26 of thehearingtranscriptsthat the reimbursedpersonnelrate

is basedon thetaskperformed,not necessarilythetitle, ofthepersonperformingthetask.
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What tasksareallowed? This is not indicatedin thetable, sohow will theOwner/ Op-

eratorknow what is allowed?

88. Mr. Clay statedon pages55-56of thehearingtranscriptsthat therules havenot beenim-

plementedbut that they are using thosenumbers. Also, hestatedthat the numbersthey

are approving for reimbursementand budgetsare consistentwith the proposedrules.

What is the differencebetweensayingthe rules aren’t implemented,and yet using the

numbers? Is it fair to saythat thereasonthe cost containmentamountsincludedin the

Agency’s proposedrevisions agreewith budgetsand reimbursement,is becausethe

Agency is alreadyandhasbeencutting budgetsso that reimbursementagreeswith the

numbersyou are using?

89. Therewere a numberof issuesthat are to be deferredto the next hearing. Will these

itemsbeaddressedastestimonyfor thehearingor writtendocumentationdistributed?

90. What standarddid the Agency usebefore2001-2002to review budgets,plans andre-

ports? What standardwasusedto determinereasonableness?With 15 yearsof experi-

encein reviewing documentsand admittedlynot basingdeterminationon professional

experience,how is the Agencynow ableto determinewhat is reasonable?

91. A LUST site hasbeenclassifiedasHigh Priority; however,additionalplumeidentifica-

tion work is requiredto definethe degreeand extentof thecontaminationbeforea Cor-

rectiveAction Plancanbedeveloped:

a) Will thework requiredto developthePlumeIdentificationCAP bereimbursed?

b) How will the drilling of boreholesand installation of monitoringwells be reim-
bursed?

c) After completionof the plume identificationwork, how will thedevelopmentof
theremediationCAP be reimbursed?

17

Printed on RecycledPaperin accordancewith 35 III. Adni. Code101.202and 1(11.302(g)



d) Doesthe Agency expectthat the PlumeIdentificationCAP will be a non reim-
bttrsableexpensefor the Owner/Operatoror that theremediationCAP will be a
non reimbursableexpensefor the Owner/Operatorbasedupon the maximum
paymentamounts?

92. A LUST site is very small and requiresonly one roundof drilling onsite(a Stage1 site

investigationasdefinedin Section734.315 Stage1 Investigation). TheStage2 Site In-

vestigation is not neededbecausethe Stage I investigation extendedto the property

boundaries.TheStage3 investigationinvolvesup to threeroundsofdrilling with offsite

accessrequiredfor two highwayauthorities,and four (4) differentoffsite propertyown-

ers. Two of theoffsite propertiesareownedby corporationswith severaltiers of man-

agementandmultiple applicationformsnecessaryto authorizeaccess.Thecostto iden-

tify and securethe multiple offsite accessagreementsexceedsthe maximumpayment

amount as provided in SubpartH, Section 734.845 ProfessionalConsulting Services

(b)(4). The Owner/Operatoris notified andbilled for thework necessaryto advancethe

Stage3 investigation.

a) Will thework requiredto obtainthe multiple offsite accessagreementsbe reim-
bursed?

b) DoestheAgencyexpectthat thesitespecificcostto obtainmultiple offsite access
agreementswill be a non reimbursableexpensefor the Owner/Operatorbased
uponthemaximumpaymentamounts?

93. An Owner/Operatorhasproposeda CAP to remediatesoil contaminationby the conven-

tional technologyof excavationanddisposaland to remediatethegroundwaterby theal-

ternativetechnologyof applyingoxygenreleasecompoundto thefloor of the excavation

in order to promotebioremediation. The Agencyhasmodified the CAP to approvethe

excavationand disposal; however, the alternativetechnologyfor the groundwaterwas

deniedand the CAP was modified to include only the monitoring of groundwaterafter
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theexcavationto determinethe effect of thesoil remediationuponthegroundwater.De-

pendinguponthe post soil remediationgroundwatercontaminationresults;an Amended

CAP mustbe submittedto completethegroundwatercontamination:

a) How will the work required to develop and write the post soil remediation
groundwaterAmended CAP be reimbursedto the Owner/Operatorwhen the
originalCAP whichwasmodified by theAgencyhasalreadybeenreimbursed?

b) Does the Agency expectthat the AmendedCAP for groundwaterwill be a non
reimbursableexpenseto theOwner/Operatorbaseduponthe maximumpayment
amounts?

94. TheOwner/Operatordesiresto remediateaLUST siteto TACO Tier 1, Class 1 Residen-

tial Objectives and a CAP was approvedby the Agency for conventionaltechnology.

Theconventionaltechnologywas completed;however,closuresamplesindicatethat re-

sidualcontaminationremainsalongthepropertyboundaryandunderneatha structurelo-

cated on the site. This situation was not anticipatedbasedupon the analyticalresults

availableat thetime that theCAP waswritten. TheOwner/Operatorhasdecidedto pro-

posean engineeredbarrieranda HighwayAuthority Agreementto dealwith theresidual

contamination. An AmendedCAP and budgetis necessaryto proposethe institutional

controlsandengineeredbarriers.Reimbursementhasalreadybeenreceivedfor the cost

oftheoriginal CAP.

a) How will the work requiredto develop and write the AmendedCAP be reim-
bursed?

b) DoestheAgency expectthattheAmendedCAP to utilize the toolsof TACO will
bea non reimbursableexpenseto theOwner/Operatorbaseduponthe maximum
paymentamounts?

c) Modeling of the residualcontaminationwas not anticipated;however, is now re-
quired by TACO. How doesSubpartH addressthe cost to the Owner/Operator
necessaryto model the residualcontamination?
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d) How doesSubpartH addressthe cost to the Owner/Operatornecessaryto deal
with this typical situationwhere a small amountof residualcontaminationmust
be addressedbasedupon closure sampleanalytical results? Does the Agency
considerthecostnon reimbursable?

95. The Owner/Operatorproposesconventionaltechnologyto addressthe onsite soil con-

taminationand a groundwaterdeedrestrictionto dealwith the onsitegroundwatercon-

tamination. Theclosuresamplesfrom thefloor oftheexcavationrevealanunanticipated

exceedanceof the Csatlimit. An AmendedCAP and budgetmust be written to investi-

gatethe vertical extentof the Csat limit exceedance.After the vertical extentof theCsat

limit exceedanceis investigated,anotherAmendedCAP must bewrittenandapprovedto

remediatetheCsatlimit exceedance.

a) How doesSubpartH addressthe cost to the Owner/Operatornecessaryto write
theAmendedCAP to investigatetheverticalextentoftheCsatlimit exceedance?

b) How doesSubpartH addressthe cost to the Owner/Operatornecessaryto write
the secondAmendedCAP to proposea remediationmethodfor the Csatlimit ex-
ceedance?

c) DoestheAgencyconsiderthecostofthe Csatlimit AmendedCAPs to benonre-
imbursablebaseduponthemaximumpaymentamounts?

96. An Owner/Operatorproposesan alternativetechnologyfor the remediationof soil and

groundwaterat asite. The site is rural with amplespaceavailablefor landfarming. The

alternativetechnologyof landfarmingis presentedin a CAP andrejectedby the Agency

basedupon “lack of supportingdocumentation”and the needto collect “additional in-

formation” to validatethe alternativetechnology. TheAgency did not performa 45 day

completenessreview to allow the Owner/Operatortime to provide the information

neededby the Agency. The Owner/Operatorhasalreadywritten one CAP and now is

facedwith the additional expenseof obtainingthe information requestedby theAgency

and writing arevisedCAP.
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a) Utilizing the maximumpaymentamountsof Subpart1-I; how will thecostof ob-
taining theadditionalinformationandwriting therevisedCAP be reimbursed?

b) Could a proper 45 day “completenessreview” by the Agency as provided in
732.505preventtherejectionofsuchalternativetechnologyCAPs?

c) Could the Agency offer any guidancedocumentsdesignedto “standardize”the
requiredsupportingdocumentationfor an alternativetechnologyCAP andprevent
the potential for “out of pocket” expenseto the Owner/Operatorthat the maxi-
mumpaymentamountsof SubpartH will create?

97. The Owner/Operatorhas proposedto utilize a groundwaterordinanceto exclude the

groundwateringestionmigratory pathway;however,a certainamountof work must be

performedby the Owner/Operatorin order to educatethe municipality concerningthe

functionandadvantagesofa groundwaterordinance.

a) DoestheAgencyexpectthat thecost of dealingwith themunicipalityto obtaina
groundwater ordinance will be a non reimbursable expense to the
Owner/Operator?

b) Once thegroundwaterordinanceis in place, the Owner/Operatormustmodel the
groundwatercontaminationto predict the migrationof contamination. In accor-
dancewith TACO, lettersmust thenbe sentto offsite propertyowners. Depend-
ing upon on site specific conditions,asmanyas 10 or 12 propertyownersmay
needto contacted.Baseduponthemaximumpaymentamounts,how doesSubpart
H addressthe costto the Owner/Operatornecessaryto model the contamination
for a groundwaterordinance,identify themanyoffsite propertyowners,andwrite
theoffsite propertyownernotifications?

c) Doesthe Agency expect that the cost of modeling, identifying offsite property
ownersand writing the offsite propertyownernotifications to bea non reimburs-
ableexpensewhenutilizing a groundwaterordinanceto excludethe groundwater
ingestionpathway?

98. TheOwner/Operator’sLUST site hasbeen“inactive” becausea previousconsultanthas

goneout of business. TheLUST site is in the correctiveactionphase. Soil remediation

oran alternativetechnologywaspreviouslyapprovedin aCAP and thereniediationwas

performedby the previousconsultant;however,closuresamplesrevealedthat residual

contamination remains. The site has been inactive for several years. The
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Owner/Operatorcontractsa new consultantto completethe remediationprocessand ob-

tain closureof the LUST site. The newconsultantmustFOIA all information andwrite

an AmendedCAP to dealwith theresidualcontamination.The AmendedCAP will pro-

poseto utilize thetools of TACO to obtain closure. Assumethat an ELUC and a High-

wayauthorityagreementarepossibleremediationmethods.Thecostof theoriginal CAP

preparedby thepreviousconsultanthasbeenreimbursedseveralyearsago.

a) DoestheAgency expectthat thecostoftheAmendedCAP writtenby a newcon-
sultantwill be anon reimbursableexpenseto theOwner/Operator?

b) The new consultantidentified in 98 aboveinforms the Owner/Operatorthat the
cost ofprofessionalservicesto write the TACO CAP will exceedthe“maximum
paymentamounts”in SubpartH andapprovedby the Agency. (The cost of re-
viewing the FOIA information, developingan amendedCAP, dealingwith off-
site propertyownersto obtain an ELUC and dealingwith the highwayauthority
will be significantly higherthat themaximumpaymentamountsresulting in “out
of thepocket” expenseto the Owner/Operator.)However,sincealternativetech-
nologiesare reimbursedon a time andmaterialsbasiswithin SubpartH; a more
costly alternative technologyCAP would be fully reimbursedby the Agency
would resultin no “out ofpocket” expenseto theOwner/Operator.

c) Doesthe Agency expectthat themaximumpaymentamountsof SubpartH will
force an Owner/Operatorto bypassthe far lesscostlyTACO remediationmethod
in favor of an alternativetechnologyremediationmethod becausethe “out of
pocket” expenseto the Owner/Operatoris significantly less with the alternative
technology?

99. During a conventionaltechnologycorrectiveaction excavation,an unidentifiedUST is

discovered. Excavationwork is delayeduntil the detailsabouttheunidentifiedUST are

investigated. Registrationof the UST is necessaryand details of the EDD must be

workedout. An AmendedCAP and budgetarerequiredbecauseof therevisedsitecon-

ditions:

a) UnderSubpartH; is any of the additional work to investigatethe UST, obtain a
removalpermit, revisethe EDD, and write an AmendedCAP and Budgetreim-
bursablewhentheoriginal CAP hasalreadybeenreimbursed?
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b) Doesthe Agencyexpectthat the costof dealingwith the previouslyunidentified
UST and writing an AmendedCAP will be a non reimbursableexpenseto the
Owner/Operator?

100. The Owner/Operatorwould like to utilize a bioremediationalternative technologyto

remediatea LUST site that he is now using as a businessoffice. A biofeasibility study

CAP is proposedto theAgencyandapproved. Thebiofeasibilitystudy is performed.

a) Assumethat the resultsof the biofeasibility study are not favorableand that a
conventionaltechnologyAmendedCAP is thenproposedto theAgency. Utiliz-
ing the maximum paymentamountsof SubpartH; how will the biofeasibility
CAP bereimbursedandhow will the conventionaltechnologyAmendedCAP be
reimbursed?

b) Does the Agency expect that the cost of writing the conventionaltechnology
AmendedCAP will be a nonreimbursableexpenseto the Owner/Operatorbased
uponthemaximumpaymentamounts?

101. Assumethat the resultsof thebiofeasibility study in question100 aboveare favorable.

An AmendedCAP is written to proposethe alternativetechnology. Thealternativetech-

nologyCAP is rejectedby the Agencyfor “lack ofsupportingdocumentation”anda list

ofadditionalinformationis requestedin orderto demonstratethatthe alternativetechnol-

ogy is reasonableandeffective. A revisedAmendedCAP mustbewritten.

a) Utilizing themaximumpaymentamountsof SubpartH; how will the costof ob-
taining the additional informationandwriting the revisedAmendedCAP bere-
imbursed?

b) Could a proper 45 day “completenessreview” by the Agency as provided in
732.505preventtherejectionofsuchalternativetechnologyCAPs?

c) Why hasthe Agencyproposedto removethe45 day completenessreview provi-
sion that would preventthe“lack of supportingdocumentation”rejections?

d) Could the Agency offer any guidancedocumentsdesignedto “standardize”the
requiredsupportingdocumentationfor an alternativetechnologyCAP andprevent
the potential for “out of pocket” expenseto the Owner/Operatorthat the maxi-
mumpaymentamountsofSubpartH will create?
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102. After presentingthe revisedAmendedCAP, the Agency rejects the revisedAmended

CAP requestingevenmoreinformation. TheOwner/Operatorhasbecomefrustratedwith

the processand the non reimbursablecostsare piling up. The Owner/Operatordecides

that in order to movetheproject forward,he will closetheoffice, demolishthe buildings

and use the conventionaltechnologyof excavationand disposal. Asphalt andconcrete

locatedon thesitewill be replacedandthesitewill be sold.

a) Utilizing themaximumpaymentamountsof SubpartH; how will thecostofwrit-

ing thesecondrevisedAmendedCAP bereimbursed?
b) Does the Agency expect that the cost of writing the conventionaltechnology

AmendedCAP will bea nonreimbursableexpenseto theOwner/Operator?

103. The Agencyhasprovidedcopiesof DRAFT budgetandbilling forms alongwith some

examples;however,no examplewasprovidedfor an alternativetechnologyCAP budget.

CantheAgencyprovideanexampleofan alternativetechnologyCAP budget?

104. ConcerningSubpartC: In 734.505Reviewof Plans,Budgets,or Reportsparagraph(b),

theAgencyhas120 daysin which to reviewa plan,budgetor report. However,in Sec-

tion 734.335CorrectiveAction Planparagraph(a), theOwner/Operatoronly has30 days

afterAgency approvalof a site investigationcompletionreportto submita correctiveac-

tion plan to theAgency. The same30 daysis alsorequiredfor thepresentationofa cor-

rective action completionreport in Section734.345 CorrectiveAction CompletionRe-

portsparagraph(a). The same30 daysis requiredin Section734.330Site Investigation

Report.

a) Why is the Agency given 120 days for each review o,f a report while the
Owner/Operatoris only allowed30 daysto executetheapprovedplanand to pre-
pareandsubmita report’?

b) Why not allow the Owner/Operatora more realistic 120 days for reportprepara-
tion and submittal’?
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105. ConcerningSubpartH as it relatesto SubpartC: The completenessreview previously

providedin 732.505hasbeendeleted. In recentyears,theAgencyhasalmostignoredthe

45 daycompletenessreviewrequirementandnow proposesto dropthe completenessre-

view all together. At the sametime, maximum,paymentamountsarebeingproposedin

SubpartH. Without theprovisionfor acompletenessreviewandwithout enforcementof

this provision,many(if not most)alternativetechnologyCAPsandmanyCACRsendup

in an endlessrejectioncycle for “lack of supportingdocumentation”. Owner/Operators

must submitmultiple reportsin orderto providethe“supportingdocumentation”that the

Agencycouldhaverequestedin a45 daycompletenessreview.

a) How cantheAgencycooperatewith the Owner/Operatorto stop this endlesscy-
cleof rejectionfor ‘lack of supportingdocumentation’in CAPs and CACRsand
reducethe “out of pocket” expensethat the maximumpaymentamountsof Sub-
partH will createfor Owner/Operators?

106. 734.850and732.855,statethatif anOwner/Operatorincursunusualor extraordinaryex-

pensesthat causecoststo substantiallyexceedthe amountsset forth in SubpartH, the

IEPA maydeterminemaximum paymentamountson a site-specificbasis,and that the

Owner/Operatorseekingpaymentfor theseexpensesshall demonstratethe expensesare

unavoidable,reasonableandnecessary.

a) What doestheIEPAconsideran unusualorextraordinaryexpense?

b) Who at theIEPA will be responsiblefor making thesedecisions?

c) How will theOwner/Operatormakethesedemonstrations?

107. In the languagein 732.503(f),doestheIEPA intend that an Owner/Operatorwill not be

able to submitan amendedplan if theIEPA rejectsa work plan or approvesa work plan

with modifications?
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Respectfullysubmitted,

~ 4.
ClaireA. Manning,Attorney J C~1P>

CLAIRE A. MANNING
Posegate& Denes,P.C.
111 N. Sixth Street,Suite200
Springfield, Illinois 62701
(217)522-6152

(217) 522-6184(FAX)
claire@posegate-denes.com
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